1995]

THE SENTENCING BOOMERANG: DRUG PROHIBITION
POLITICS AND REFORM

Eric E. STERLING*

I. INTRODUCTION

ENTENCING is the bottom line of the criminal justice system.

The expression “bringing the offender to justice” is used not
only to mean that we will locate an offender and then try him or
her for a particular crime, but also that we will actually punish the
offender for the crime. In addition, the nature of the punishment
determines the degree of justice. Thus, the aphorism, “let the pun-
ishment fit the crime,” intuitively describes justice.

This aphorism is also the seed of the sentencing controversy
over punishment and policy in the war on drugs.! The phrase “let
the punishment fit the crime” has become the slogan of Families
Against Mandatory Minimums (FAMM).2 FAMM was created in
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lege; J.D. 1976, Villanova University School of Law. Former assistant counsel to the
United States House of Representatives Commiittee on the Judiciary, 1979-1989.
The author would like to extend his thanks to April M. Byrd, Lisa S. Paye and
David A. Straite of Villanova Law Review for their assistance in preparing this
article.

1. See, e.g., Stephen Chapman, Does the Punishment Fit the Crime? ORLANDO SEN-
TINEL TRiB., Mar. 23, 1993, at A1l [hereinafter Chapman, Does the Punishment Fit the
Crime?]. According to Mr. Chapman, federal judges handing down sentences
under the federal drug laws are questioning whether they are giving out suitable
punishments. /d. For example, he quotes one federal judge as saying, “I resent
the fact that Congress has forced me . . . to sentence a young man . . . to jail for 10
years for a crime that doesn’t deserve more than three or four.” /d. In another
article, he quotes a different judge as saying, “I've always been considered a fairly
harsh sentencer, but it’s killing me that I'm sending so many low-level offenders
away for all this time.” Stephen Chapman, An Insult to Justice: Large Sentences for
Small Crimes, CH1L. TriB., Mar. 21, 1993, at C3; see also Mark A. Cohen, Explaining
Judicial Behavior or What’s “Unconstitutional” About the Sentencing Commission?, 7]. L.
Econ. & OrcanizaTions 183, 186-87 (1991) (observing that for many judges “the
ability to exercise discretion is . . . one of the most rewarding aspects of [their
jobl”); News National Report: Supreme Court Justice Faults Sentencing Laws, S.F.
CHrON,, Mar. 10, 1994, at A6 (quoting Supreme Court Justice Kennedy as stating,
“I think I am in agreement with most judges in the federal system that mandatory
minimums are imprudent, unwise and often unjust mechanism for sentencing”).
But see Fred A. Bernstein, Discretion Redux — Mandatory Minimums, Federal Judges,
and the “Safety Valve” Provisions of the 1994 Crime Act, 20 U. DayTroN L. Rev. 765
(1995) (explaining “safety valve” provision enacted by Congress allowing judges to
avoid applying mandatory minimum sentences for many first time drug offenses).

2. Bernstein, supra note 1, at 765 (stating that, according to FAMM, drug
crimes are favorite target of “mandatory minimum” sentences and that FAMM in-
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This article will look squarely at current U.S. drug prohibition
policy and politics.!? In Part I, this article will furnish an abbrevi-
ated overview of historical theories on crime and punishment.!?
Part III will raise some questions relating to the proper role of the
courts in U.S. drug policy.'* Next, Part IV of this article will give a
brief history of U.S. drug prohibition policy and discuss the lan-
guage of the drug policy debate in the context of the “war on
drugs.”'® Part IV will also provide a glossary of current drug policy
reform terms and a paradigm of current drug enforcement.'® In
Part V, the article will discuss the history of mandatory minimum
sentences, in the context of the sentencing debates surrounding
the Anti-Drug Abuse Act of 1986 and the 1994 Crime Bill.'” Lastly,
in Part VI, this article will conclude by making a series of recom-
mendations for reform of U.S. drug policies.!®

II. CRrRIME AND PUNISHMENT: AN ABBREVIATED OVERVIEW OF
THEORY

Historically, the concepts of crime and punishment have been
tied together. Cesare Beccaria (1738-1794), in his treatise ON
CrIMES AND PUNISHMENTS, concluded that, in order to prevent the
commission of crimes, there must be proper punishments for
crimes.'® There is an initial harm to society — the individual’s
crime.?® There is a second harm: to the individual — punish-
ment.2! But, when punishment is inflicted to a degree proportional

(pointing out candidates’ desire to appear tough on crime because not to could
harm their public perception).

12. For a discussion of current U.S. drug prohibition policy and politics, see
infra notes 119-63 and accompanying text.

13. For a discussion of historical theories on crime and punishment, sce infra
notes 19-46 and accompanying text.

14. For a discussion of the proper role of the courts in U.S. drug policy, see
infra notes 47-48 and accompanying text.

15. For a discussion of U.S. drug prohibition policy and the language of U.S.
drug policy in the context of the “war on drugs,” see infra notes 49-66 and accom-
panying text.

16. For a discussion of current drug policy reform terms and a paradigm of
current drug enforcement, see infra notes 67-118 and accompanying text.

17. For a discussion of case histories, policy, politics and the sentencing de-
bate, see infra notes 119-63 and accompanying text.

18. For further discussion of recommendations for new drug enforcement
policies, see infra notes 164-208 and accompanying text.

19. Cesare Brccaria, ON CRIMES AND PuNISHMENTS 62-64 (Henry Paolucci
trans., 1963) (1764); see also STEPHEN BROWN ET AL., CRIMINOLOGY: EXPLAINING
CrRIME AND 1TS ConTEXT 216-21 (1991) (discussing Beccaria's theories on crime
and punishment).

20. BROWN ET AL., supra note 19, at 219.

21. Id. at 221,
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to the crime, it deters people from undertaking crime in the first
place.?? Thus, the government justifies punishing the individual by
balancing the two harms.?3

Beccaria was an advocate of crime prevention.?* His theory was
deterrence through the threat of punishment.?> He acknowledged
that the potential infliction of pain or harm for making the crimi-
nal choice deters only the rational actor.26 Therefore, for effective
deterrence, Beccaria identified three necessary principles of pun-
ishment: certainty,?” celerity (speed)?® and severity.2® Certainty
meant that the laws needed to be clear, broadcast to prevent igno-
rance of the law, and enforced in a consistent manner.3° Speed was
based on the presumed importance of quickly associating the crime
with the punishment in the mind of the offender and with the pub-
lic.3! Severity was based on a principle of proportionality; the pun-
ishment should exceed the profit from the crime, but just barely.3?
Accordingly, excessive punishment is a waste.3?

Philosopher Jeremy Bentham (1748-1832), the father of “utili-
tarian” philosophy, wrote at the time of the founding of the Ameri-
can Republic.®* He adopted Beccaria’s punishment principles and
added two others: sensibility and exemplarity.3> Sensibility de-
scribed the specific characteristics of the offender — such as age,
gender, strength, health and wealth — which, Bentham argued,
should be weighed when choosing punishment.3® Exemplarity was
the appearance of the punishment to potential offenders.3” Ben-

22, Id. at 219-21.

23. Id. at 221.

24, Id. at 219 (“It is better to prevent crimes than to punish them.” (quoting
Beccaria, supra note 19, at 93)).

25. Id.

26. Id. at 219-21.

27. BECCARIA, supra note 19, at 58-59, 93-99; BROwWN ET AL., supra note 19, at
220-21.

28. BECCARIA, supra note 19, at 55-57; BROWN ET AL., supra note 19, at 220-21.

29. BECCARIA, supra note 19, at 58-59, 93-99; BROWN ET AL., supra note 19, at
220-21.

30. BRowN, supra note 19, at 221,

31. See id. (stating that procrastinations in regard to punishment lead to in-
creased probability of future violations).

32. Id.

33. Id. Beccaria felt severity of punishment was justifiable, but only to accom-
plish desired effect, because “[a]ll beyond this is superfluous and for that reason
tyrannical.” Id. (quoting BECCARIA, supra note 19, at 43).

34, Id. at 223-24.

35. Id. at 224.

36. Id.

37. 1d.




388 ViLLanova Law ReviEw [Vol. 40: p. 383

tham argued that, from a crime prevention perspective, actual pun-
ishment was less important than the appearance that severe
punishment would be likely.3®

The principle of exemplarity might support the opposite of
what is today being touted in Congress as “truth in sentencing.”39
Following Bentham’s theory, it might be more desirable for the gov-
ernment to sentence an offender for many years but not make the
offender actually serve his or her full sentence. The government
would merely make the general public and potential offenders be-
lieve that the full sentence would actually be served.

The advocates of “truth in sentencing” are adamant that the
long sentences that are often imposed in systems of indeterminate
sentencing actually be served.#® This position relies on two arbi-
trary absolutes. First, advocates of “truth in sentencing” argue that
a defendant must serve at least 85% of the imposed sentence in
prison.*' This threshold percentage was arrived at arbitrarily: no
research suggests that the public thinks 85% would be more “true”
than 100% or 50%.%2

38. Id. (“Perceptions of punishment by those contemplating crimes is more
important than the actual punishment imposed.”).

39. See Truth in Sentencing Incentive Grants, Violent Crime Control and Law
Enforcement Act of 1994, Pub. L. No. 103-322, § 20102 (1994) (establishing re-
quirements for sentencing which states must meet in order to receive federal grant
money for prisons); see also Leslie Phillips, Winners, Losers in Legislation, USA Tobay,
Apr. 22, 1994, at 4A (discussing progress of House of Representatives anti-crime
bill and stating that proponents of “truth in sentencing” lost effort to require states
to imprison inmates for 85% of their sentences in order to receive federal fund-
ing); Mary Jo Pitzl, Lawmakers Vow 100-Day Session; Leaders to Focus on Major Issues,
Ariz. RepusLIc, Jan. 10, 1993, at B (discussing progress of “Truth in Sentencing”
legislation in Arizona state legislature).

40. See 140 Cone. Rec. H2240 (daily ed. Apr. 13, 1994) (statement of Rep. Bill
McCollum). Representative Bill McCollum, a leading Republican of the House
Committee on the Judiciary, stated:

If we are going to provide money and, yes, we should provide money for

prisons, for States to build more prisons to house these violent criminals,

then we should provide some eligibility requirements to ensure that the

States are going to change their laws to guarantee that those who commit

violent crimes and are repeat violent offenders serve at least 85[%] of

their sentences instead of getting out after serving only a fraction.
1d.

41. U.S. Drr'T OF JusTicg, OFFICE OF JUSTICE PROGRAMS, VIOLENT OFFENDER
INCARCERATION AND TRUTH IN SENTENCING INCENTIVE GRANT PrROGRAM: INTERIM FI-
NAL RULE 5 (1994} (explaining that to be eligible for funding under Truth in Sen-
tencing Grant Program, states must meet certain sentencing requirements). To be
eligible to receive funding under the Federal Truth in Sentencing Program, a state
must either (1) ensure that violent offenders “serve not less than 85% of their
sentences, or (2) meet other requirements that ensure that violent offenders, and
especially repeat violent offenders, remain incarcerated for substantially greater
percentages of their imposed sentences.” Id.

42. See Weis, supra note 3, at 823 (stating that imprisonment terms are arbi-
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Second, advocates of “truth in sentencing” maintain that “truth
in sentencing” should apply only to violent crimes (defined or rede-
fined for political purposes to include various drug offenses), and
that the only means for expanding the punishment capacity for vio-
lent offenders is to build new high security prisons.*®> Conse-
quently, the advocates of “truth in sentencing” reject the approach
of diverting non-violent offenders to facilities or programs that
would have the effect of freeing up prison space.**

On the other hand, perhaps “truth in sentencing” itself could
be used as a sentencing gimmick, to serve Bentham’s principle of
exemplarity.#> Assume that the United States adopts “truth in sen-
tencing” and spends tens of billions of dollars on new prison con-
struction, but then quietly plans to cease operating those new
prisons — which are enormously expensive to operate — after five
or ten years.

If, for the next five or ten years, the government successfully
makes potential criminals aware of the new prisons and longer im-
prisonments of the “truth in sentencing” approach, the exemplarity
principle (the modern deterrence theory) would predict that these
measures would reduce the overall crime rate. According to Ben-
tham’s theories, individuals would choose not to commit crimes out

trarily set by Congress, often as response to perceived public call to be “tough on
crime™).

43, See 140 Conc. Rec. H2442-50 (daily ed. Apr. 19, 1994) (debating, in
House of Representatives, amendment to H.R. 4092 offered by Rep. Bill McCollum
of Florida). This proposed amendment provided billions of dollars to the states to
construct or operate prison space for violent offenders if these states changed their
laws to require violent offenders to serve at least 85% of their sentences and passed
“three strikes and your’re out” laws. Id. at H2444; see also Nkechi Taifa, “Three
Strikes and You're Out”—Mandatory Life Imprisonment for Third-time Felons, 20 U. Day-
ToN L. Rev. 717 (1995) (explaining that such provisions impose mandatory life
sentence without parole on offenders convicted of third violent offense).

44, Representative William J. Hughes proposed a substitute for the McCollum
amendment in § 601(b) of H.R. 4092, by providing in section 601(b)(4) for:

assurances that the State or States have a comprehensive correctional

plan which represents an integrated approach to the management and
operation of correctional facilities and programs and which includes
diversional programs, particularly drug diversion programs, community
corrections programs, a prisoner screening and security classification sys-
tem, prisoners rehabilitation and treatment programs, prisoner work ac-
tivities (including, to the extent practicable, activities relating to the
development, expansion, modification, or improvement of correctional
facilities), and job skills programs, a pre-release prisoner assessment to
provide risk reduction management, postrelease assistance, and an as-

sessment of recidivism rates . . . .

140 Conc. Rec. H2443-44 (daily ed. April 19, 1994) (statement of Rep. Hughes).

45. For a further discussion of Bentham’s exemplarity principle, see supra
notes 37-38 and accompanying text.
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drugs were legal under federal law. For example, throughout the
nineteenth century, opium was available as a drug in patent
medicines. The drug’s use became fairly widespread during the
Civil War and grew in the latter half of the nineteenth century. A
tariff was even imposed on its importation.

Further, prior to 1914, the use and manufacture of morphine
and cocaine was also permitted under federal Law. Scientists iso-
lated morphine, the most powerful alkaloid in opium and, with the
development of the hypodermic syringe, doctors began to use the
drug in medicine to relieve pain.?® After it was isolated from the
coca plant in the mid-nineteenth century, cocaine was also widely
used. Physicians and drug companies, who had compounded it
into many forms, prescribed the drug.

By 1900, there were an estimated 250,000 narcotics addicts in
the United States.®® The addict population included persons of all
races and classes. At the same time, however, the public generally
identified addicts as either foreign or domestic minorities.

Chinese immigrants were identified with opium smoking, as
part of an alleged Chinese effort to undermine American society.5!
Southern African-Americans were identified by whites with cocaine
addiction. One historian writes that “[t]he South feared that [Afri-
can-American] cocaine users might become oblivious of their pre-
scribed bounds and attack white society.”>?> The historian further
states, “[o]ne of the most terrifying beliefs about cocaine was that it
actually improved pistol marksmanship. Another myth, that co-
caine made blacks almost unaffected by mere .32 caliber bullets, is
said to have caused Southern police departments to switch to .38
caliber revolvers.”?3

Simultaneous to the rise in concern over narcotics use was a
rise in persecution of these groups associated with narcotics use.
The United States Congress began acting to exclude Chinese labor-

49, See Davip F. Musto, THE AMERICAN DiISEASE: ORIGINS OF NarcoTIC CON-
TROL 2 (1973). Musto relates that morphine manufacture from crude opium was
undertaken in Philadelphia beginning in 1832. Id.

50. Id. at 5, 2538 n.13; see also Davib T. COURTWRIGHT, DARK PARADISE: OPIATE
ADDICTION IN AMERICA BEFORE 1940 9 (1982) (estimating that opiate addiction
reached peak in 1914 — with 313,000 addicts — and then began steady decline).

51. MusTo, supra note 49, at 6, 254 n.14 (citing E.C. SANDMEYER, THE ANTI-
CHINESE MOVEMENT IN CALIFORNIA (1939)).

52. Id. at 6. “Examination of the Atlanta Constitution (27 Dec. 1914) also
reveals a frequently claimed association between cocaine use and the Negro; by
1914 the Atanta police chief was blaming '70% of the crimes on drug use.” ” Id. at
254 n.15.

53. Id. at 7.
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ers, and attacks on Chinese immigrants and Chinese travelers oc-
curred in the United States. In response to this persecution,
Chinese merchants in China began an embargo against American
goods in 1905. Similarly, Southern white fear of cocaine use by Af-
rican-Americans led to “lynchings, legal segregation, and voting
laws all designed to remove [their] political and social power

54

At the same time, the United States also became concerned
about Filipino opium use. The United States acquired the Philip-
pine Islands from Spain after the war in 1898. Prior to this time,
Spain had operated an opium monopoly. After the Filipino inde-
pendence movement was crushed, an effort to re-establish this mo-
nopoly was stymied by political opposition in the United States,
culminating in 1905, when Congress prohibited opium use by na-
tive Filipinos. Congress did not apply this ban to non-native Filipi-
nos (largely ethnic Chinese) for another three years.>®

Outside of the United States, concern about opium use was
also rising. Opium had been shipped to China by the British since
before the Opium Wars of the mid-nineteenth century. As a result,
opium had been a major source of revenue to the government of
India, and thus the United Kingdom. In January of 1906, however,
the Liberal Party took control of the British government and
pledged to eliminate the opium trade to China. In the same year,
the Dowager Empress of China issued regulations to curb the use of
opium.*® In the minds of the Chinese, opium trade and addiction
were increasingly associated with the evil of foreign domination.

Not surprisingly, President Theodore Roosevelt quickly sup-
ported a proposal from an anti-narcotics crusader for an interna-
tional conference to assist China in resisting opium. President
Roosevelt named Dr. Hamilton Wright to organize this effort for
the United States. Dr. Wright sought to strengthen his hand at the
international conference by getting federal anti-narcotics legisla-
tion enacted. Because a comprehensive law would have offended
pharmacists, pharmaceutical companies and physicians, he was only
partially successful. On February 9, 1909, Congress enacted a ban
on the importation and possession of smoking opium.>”

54. Id.

55. Id. at 25-27.

56. Id. at 29.

57. Smoking Opium Exclusion Act, 21 U.S.C.A. §§ 176-185 (1909) (repealed
1970); see also COURTWRIGHT, supra note 50, at 81-83 (explaining significance of
Smoking Opium Exclusion Act); MusTO, supra note 49, at 30-35 (describing events
leading up to adoption of Act).
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Following the Shanghai Opium Commission, Dr. Wright en-
couraged the passage of much broader federal anti-drug legislation.
He began promoting the danger of cocaine, especially as it was be-
ing used by African-Americans in the South.?® In his official report
to Congress, Dr. Wright concluded, “it has been authoritatively
stated that cocaine is often the direct incentive to the crime of rape
by the [African-Americans] of the South and other sections of the
country.”

Eventually, Wright was successful in persuading Congressman
David Foster, a Republican from Vermont and Chairman of the
House Committee on Foreign Affairs, to introduce a complex drug
prohibition law, in the guise of a revenue measure, on April 30,
1910. Wright’s plan began to unravel when, after eighteen years of
Republican control, the Democrats took control of the House of
Representatives in the 1910 election. After a day of hearings in
which many industries that would be affected testified, opposition
grew, and the Foster bill ultimately died in February of 1911.6°

In December of 1911, the International Conference on Opium
convened in the Hague. Bishop Charles Henry Brent, an Ameri-
can, chaired the conference of twelve nations. Germany attacked
the U.S. delegation, asking what assurances existed that Congress
would enact legislation to implement the international controls. In
response, Wright gave his assurance.®!

Back in the United States, the Democrats took over both the
White House and the Senate in the 1912 elections. The newly uni-
fied Congress convened in March of 1913, and on June 10, 1913,
the Harrison Narcotics Act (Harrison Act) was introduced, incorpo-
rating many compromises from the failed Foster bill.®2 Unlike the
Foster bill, this legislation passed both houses of Congress. On De-
cember 17, 1914, President Wilson signed the Harrison Act into
law. 4%

58. MusTo, supra note 49, at 43-44. Dr. Wright emphasized the importance of
legislation to curtail the spread of cocaine among African-Americans, relying on
public perceptions that African Americans were most likely to commit crime due
to their use of cocaine. Id.

59. Musro, supra note 49, at 43-44, 264 & n.40 (citing HamMiLTON WRIGHT,
REPORT ON THE INTERNATIONAL OPIuM COMMISSION AND ON THE OPIUM PROBLEM AS
SkEN WITHIN THE UNITED STATES AND 1TS POSSESSIONS, in Opium Problem: Message
from the President of the Unites States, S. Doc. No. 377, 61st Cong., 2nd Sess. 47
(1910).

60. Musto, supra note 49, at 44-48.

61. Id. at 49-51.

62. Id. at 270 & n.1.

63. Id. at 59-61.
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Unfortunately, cynical exploitation of racial fear and hatred
became a central legislative strategy in the enactment of narcotics
prohibition. The legislative treatment of cannabis serves as a fur-
ther example. Cannabis had been included in the early drafts of
the narcotics legislation, although its inclusion was opposed by the
pharmaceutical industry and it was eventually dropped from the en-
acted version of the Harrison Act. An historian writes that “[n]ot
even the [prohibitionists] claimed, in the pre-World War I hearings
and debates over a federal antinarcotic act, that cannabis was a
problem of any major significance in the United States”; in fact,
“[f]ear of cannabis, or marihuana, as it was beginning to be known,
was minimal throughout most of the nation in the 1920s.764 At the
same time, however, “[i]n areas with concentrations of Mexican im-
migrants, who tended to use marihuana as a drug of entertainment
or relaxation, the fear of marihuana was intense . . . . Although
employers welcomed [Mexicans] in the twenties, Mexicans were
also feared as a source of crime and deviant social behavior.”¢®
With the beginning of the Great Depression, Mexicans, “who had
been welcomed by at least a fraction of the communities in which
they lived, became an unwelcome surplus in regions devastated by
unemployment . . . .”% To a great extent, attitudes in the United
States toward Mexican-Americans led to prohibiting cannabis use.

B. The Language of Drug Policy from the Perspective of the War on
Drugs

For some time, people have used the phrase “the war on drugs”
or “the drug war” to describe the status quo in the United States.®”
As of 1988, Representative Charles Rangel, a Democrat from New
York and former chairman of the House Select Committee on Nar-
cotics Abuse and Control from 1981 to 1993, has said that the
United States had hardly declared a war on drugs.®® Further,

64. Id. at 216-17.

65. Id. at 219.

66. Id. at 219-20.

67. See Dukr & GROSss, supra note 5, at 200-31 (detailing different approaches
by United States to stop drug use and concluding that, if anything, drug war has
made things worse in United States); TREBACH, THE GREAT DrRUG WAR, supra note
5, at 1-5 (describing war on drugs waged by Reagan administration and recogniz-
ing thar it has done nothing to make America better place); WISOTsKy, supra note
5, at 3 (stating that at least two administrations have declared a “war on drugs” in
attempt to stop spread of drug use with no positive results).

68. Legalization of Illicit Drugs: Impact and Feasibility, Hearings Before House Select
Comm. on Narcotics Abuse and Control, 100th Cong., 2d Sess. 1-3 (1988) [hereinafter
Legalization Hearings] (stating that there has hardly been war on drugs because “it
has not been the policy of [the Reagan] administration to fund local state law
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although the Clinton administration declined to label the current
effort a “war,” it is still a fairly massive one, involving the arrest of
more than one million persons in 1993 for drug abuse violations by
state and local police.®® In comparison, only about 750,000 persons
were arrested for all violent offenses in 1993.70

Since the first term of the Reagan presidency, the phrase “the
war on drugs” has been used as a metaphor for an intense govern-
mental effort to “combat” drug abuse and drug trafficking, much
like the effort intended by President Johnson when he declared a
“war on poverty.””! In October of 1982, President Reagan ran up
the United States “battle flag” against the drug problem. He an-
nounced an eight-point anti-drug program, including a major in-
crease in funding to fight “organized crime drug trafficking.”7?

In the early 1980s, efforts in the United States to combat drug
use began to reflect the military flavor of anti-drug use rhetoric. In
the early 1980s, the conflict between Colombian and Cuban drug
traffickers for primacy in the South Florida cocaine wholesale mar-
kets was fought in a number of day-light machine gun battles, and
with assassinations and drive-by shootings. This led to the height-
ened sense that the drug traffickers — alliteratively called the “co-
caine cartel” or the “Colombian cartel” — were an armed, military
threat. In response, in December of 1981, Congress amended the
Department of Defense Authorization Act for fiscal year 1982 to
permit U.S. military forces to provide assistance to law enforcement
agencies for drug enforcement purposes.”® Vice President Bush
was then chosen to head the task force to combat illicit drug traffic

[drug] enforcement” (opening statement of Rep. Charles B Rangel, Chairman,
Presiding)).

69. The actual number was 1,126,300 in 1993. U.S. Drp’t OF JUsTICE, CRIME
N THE UNITED STATES, 1993, UNIFORM CRIME REPORTS 217 (1994).

70. Id. Violent offenses include murder, non-negligent manslaughter, forci-
ble rape, robbery and aggravated assault. /d.

71. See Bill Farr & Carol McGraw, Drug Enforcers Losing Nation’s Cocaine War,
L.A. TiMEs, Sept. 21, 1986, at 1-1 (outlining nation’s ever-increasing effort to win
war on drugs even though it has been thoroughly beaten by shear numbers). It is
interesting to note the contrast between the martial language used to describe U.S.
efforts to control drug use and the kinds of language routinely used to describe
other aspects of the drug problem. Words used in the latter context often have
medical or religious implications. For example, medical terms such as “epidemic,”
“pandemic,” and “plague,” or religious terms such as “scourge” are routinely used
to describe the severity of the drug abuse problem.

72. President’s Message Announcing the Federal Initiatives Against Drug
Trafficking and Organized Crime Program, 18 WEekLy Comp. Pres. Doc. 1311
(Oct. 14, 1982).

73. 10 US.C. § 374 (1994); see also Military Cooperation with Civilian Law En-
forcement: Hearings Before the Subcomm. on Crime of House Comm. on the Judiciary, 99th
Cong., 1st Sess. 1-2 (1985) (outlining feasibility and appropriateness of further
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in South Florida.”*

In April of 1986, President Reagan, in another escalation of
rhetoric into action, signed a National Security Decision Directive
identifying drug traffickers as a national security threat.”> With this
directive, the administration sought to bring military, intelligence
and other national security assets more fully into the anti-narcotics
effort.”®

During the 1980s, public officials frequently compared U.S.
anti-drug use efforts to a military campaign. On various occasions,
public officials declared that although they had not lost any constit-
uents to the Soviets, they were losing hundreds of constituents to
cocaine and crack.”” They often noted that, if the single engine
airplanes routinely flying into and violating the U.S. airspace with
loads of cocaine had been carrying bombs instead of drugs, a military
response would be required.”®

This rhetoric, too, escalated into action. In 1986, Representa-
tive Duncan Hunter, a Republican from California and a member
of the Armed Services Committee, successfully offered an amend-
ment calling upon the President and the military forces to stop

substantial military assistance for drug law enforcement (statement of Rep. William
J. Hughes, Chairman, Presiding)).

74. StarF CONGRESSIONAL RESEARCH SERVICE OF SENATE COMM. ON GOVERN-
MENTAL AFFAIRS (HARRY Hocan), 100tH Cona., 2D SEss., REPORT ON DRUG CON-
TROL AT THE FEDERAL LEVEL: COORDINATION AND DirecTioN 965 (Comm. Print
1988).

75. PETER D. ScoTT & JONATHAN MARSHALL, CocaINE PoriTics: Drucs, AR-
MIES AND THE CIA 1v CiNTRAL AMERICA 102 (1991).

76. Id.

77. New York City Mayor Edward I. Koch stated:

Isn’t that drug pusher, drug smuggler, doing more to injure this country

than the Soviet Union? . .. But I am telling you at this particular mo-

ment, there’s probably little danger that {the Soviet Union is] going to
send terrorists over with bombs or weapons, little danger . . . . But the
drug pusher is coming in every day, and the drug smuggler, every day.

Eighteen thousand plane loads. Thousands of boats.

Military Cooperation with Civilian Law Enforcement: Hearing Before the Subcomm. on
Crime of the House Comm. on the Judiciary, 99th Cong., 1st Sess. 109 (1985) (statement
of Edward I. Koch, Mayor of New York City). The mayor further stated, “[d]rug
pushers are terrorists as much so as people who come in. We are being bombed by
the drug pushers. Should we not repel drug invaders with the same vigor that we
repel military invaders? They are killing the country, they are the scourge of
America.” Id. at 110.

78. Florida Governor Bob Graham stated that “[a]s a nation, we cannot toler-
ate low-flying aircraft penetrating our borders from foreign countries. Incidents of
this nature are serious, because just as these aircrafts [sic] are landing with drugs
today, they could land with enemy troops tomorrow.” Id. at 231 (statement for the
record of Bob Graham, Governor of Florida, on behalf of National Governor’s
Assoc.).
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drug smuggling in forty-five days.”® In 1989, Congress turned re-
sponsibility for the detection and monitoring of aerial and mari-
time transit of illegal drugs over to the United States Department of
Defense.89

By the mid-1980s, however, the term “the drug war” was being
used to describe not only the government’s response to the drug
problem, but also the problem itself.81 Members of Congress would
talk about what we were doing about the “drug war”: they referred
to what was taking place on America’s streets, which were riddled by
drug-related violence.®? In open-air drug markets, drug dealers
would use violence — to pay back those who had taken advantage
of them and to deter others from taking advantage of them in the
future — and to resolve conflicts with suppliers or distributors
about payments or quality of goods.8® The increased penalties be-
ing enacted by Congress only raised the stakes for drug dealers.84
The murder rate rose dramatically in Washington, D.C., and the
hyperbole of the “drug war” — really a kind of “drug market civil
war” — was used evermore irresponsibly.83

At the same time, the “drug war” label transformed those who
used drugs — ostensibly those who were supposed to be helped by

79. ScorT & MARSHALL, supranote 75, at 102; 132 Cong. Rec. H6662-70 (daily
ed. Sept. 11, 1986) (roll call vote no. 367 on Hunter Amendment 237-177, 17 not
voting).

80. 10 US.C. § 124 (1994).

81. See Farr & McGraw, supra note 71, at 1-1 (discussing federal effort to deal
not only with importation of illicit drugs but also problem of debilitating effect of
wide-spread use among U.S. citizens).

82. See SCOTT & MARSHALL, supra note 75, at X.

In some areas of Los Angeles, the scene resembles a public market, with

competing dealers loudly hawking their wares on the sidewalk, telling

passers-by that their cocaine is better than the next dealers. In some ar-

eas, armed dealers make house calls in pickup trucks equipped with tele-

phones to take orders.
Id. at x.

83. Id.

84. See Patrick Cockburn, Semi-Automatic Weapons Fuel D.C. Way of Death, OT-
Tawa CrtizeN, Oct. 24, 1993, at A3. Mr. Cockburn quotes William Chambliss, a
criminologist at George Washington University, as saying that the “mandatory
sentences for drug offenses have driven up the number of murders.” Id. Cham-
bliss continues:

The increase in the penalty for drugs means that it always makes sense for

a drug dealer to kill a rival or an informant and the two are often the

same. A life sentence for homicide means that you get an average of 16

to 18 years in prison. A mandatory sentence for selling drugs may put

you inside for 40 years. For a professional criminal, killing makes sense.

Id.

85. See id. (“[T]he record of the U.S. capital as one of the most dangerous

cities in the world looks secure.”)
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drug laws — into the enemy and then into a subhuman category of
“the druggies” or “druggers.” They ceased to be people with drug
problems, chemical disorders, or brain disease, and became the
“bad guys,” as the publics’ hatred of drugs grew into a hatred of
druggies. For the Drug Enforcement Agency (DEA), and DEA per-
sonnel who train State and local police, this hatred translated into a
variety of practices: druggies and their families could be rousted,
humiliated, terrorized, jailed, hurt, threatened with being shot, or
even, if necessary, shot.86

C. Glossary of Drug Policy Reform Terms

Understanding the critique of current drug policy requires fa-
miliarity with the meanings of some frequently used terms. For one
thing, terms such as “legalization” are very ambiguous. For an-
other, the terms have different meanings when used or heard by
different people. Definitions of frequently used drug policy terms
follow:

1. Legalization (used by proponents)

Ethan Nadelmann argued in 198887 and in 198988 that this
term means several things. First, and probably most ambiguously,

86. See, ¢.g., MIKE TIDWELL, IN THE SHADOW OF THE WHITE House: DruGs,
DEATH, AND REDEMPTION ON THE STREETS OF THE NATION'S CaPiTAL 193-99 (1992)
(detailing Bureau of Alcohol, Tobacco and Firearms (ATF) raid on citizens of
neighborhood based on “suspected” drug possession and use); TERRY WILLIAMS,
CrackHOUSE: NoTES FROM THE END OF THE LINE 89 (1992); Tony Mauro, The War
on Drugs; Are Our Rights on the Line?, USA Topay, Nov. 15, 1989, at Al (reporting
that police shot and killed suspected drug user while executing a search warrant
based on an informant’s tip that was 20 months old); Don Terry, Philadelphia
Shaken by Criminal Police Officers, N.Y. TIMES, Aug. 28, 1995, at Al (discussing police
corruption whereby police “pocket[ed] more than $100,000 in cash they robbed
from suspected drug dealers through beatings, intimidations, illegal searches and
denying suspects their constitutional rights”).

Citizens, who sought police protection in neighborhoods where drug dealers
operated, “found they had asked to be victimized themselves, as police quickly
showed that a different constitutional standard applies to minority citizens even in
their own neighborhoods. In Harlem and Washington Heights, at one point, peo-
ple were stopped because they ‘looked like drug dealers.” For some police officers,
this meant any black or Latino driving a late-model car; others, it was later discov-
ered, thought racially mixed couples looked like drug dealers.” WILLIAMS, supra, at
89.

87. Ethan A. Nadelmann, The Case for Legalization, 92 THE PUBLIC INTEREST,
Summer 1988, at 3-31 [hereinafter Nadelman, The Case for Legalization]; see also
Ethan A. Nadelmann, U.S. Drug Policy: A Bad Export, 70 FOREIGN Povicy, Spring
1988, at 83-108 (reprinted in Legalization Hearings, supra note 67, at 457-70) (outlin-
ing prospective drug legalization in America and its possible implications).

88. Ethan A. Nadelmann, Drug Prohibition in the United States: Costs, Conse-
quences, and Alternatives, 245 SCIENCE, Sept. 1, 1989, at 939-47.
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“legalization” means only that the “war on drugs” should be subject
to a cost-benefit analysis.?® To advocate “legalization of drugs” is to
say that the war on drugs (or drug prohibition) is ineffective,
counter-productive, or at least very costly, and that “alternatives”
should be studied.?°

Second, “legalization” is used to refer to a policy that now ille-
gal drugs should be available legally to users in order to reduce
violence and crime, the abuses of drug enforcement and violation
of civil liberties, as well as the large criminal profits. The terms of
that availability are not specified; it is usually left unsaid. For exam-
ple, what drugs, what dosage forms, what circumstances and which
classes of users, would be subject to “legalization.”®! Other com-
mentators use the term in other ways, usually with different assump-
tions about the legalization scheme.

Third, “legalization,” as used by non-specialists, commonly re-
fers to drugs would be or should be legal in the same manner as
alcohol or tobacco. Usually this implicitly includes a prohibition on
sales to minors and, often, a prohibition on advertising. This term
usually refers only to marijuana, even sometimes when the speaker
calls for the “legalization of drugs.” The National Task Force on
Cannabis Regulation, chaired by Richard M. Evans, an attorney in
Northampton, Massachusetts, drafted a bill in December of 1982 to
legalize marijuana in the same manner as alcohol, but with a ban
on all advertising.%?

89. For example, a bill was considered in the New Hampshire Assembly Com-
mittee on Health, Human Services and the Elderly on January 10, 1990. It had
been introduced by Representative Michael Weddle, a Democrat from Ports-
mouth, to establish a 17-person committee to study the benefits and consequences
of legalizing all illegal drugs. Christopher Comfort, Bill Would Provide Look at Legal-
izing Drugs, PORTSMOUTH HERALD, Jan. 9, 1990, at Al; Tom Fahey, Study on Legalized
Drugs Sought, UNION-LEADER, Jan. 11, 1990, at 18; Linda Goetz, Legalized Drugs
Sparks Debate, CONCORD MONITOR, Jan. 11, 1990, at B1; Gary Rayno, Weddle Drug Bill
Elicits Impassioned Debate, FOSTER'S DAILY DEMOCRAT, Jan. 12, 1990, at 3.

90. See, e.g., Legalization Hearings, supra note 68, at 180-211 (arguing that cost
of “war on drugs” might far outweigh that of decriminalization of drugs (testimony
of Kurt L. Schmoke, Mayor of Baltimore)).

91. Nadelman, The Case for Legalization, supra note 87; see also Legalization Hear-
ings, supra note 68, at 303-07 (arguing that, because present U.S. drug policy is
“absolute failure,” country should decriminalize and then control use of mari-
huana, cocaine and heroin (testimony of William J. Chambliss) ); id. at 314-65 (stat-
ing that current U.S. drug policy is national tragedy and calling for drastic changes
from current policies (testimony of Arnold S. Trebach)); id. at 409-56 (endorsing
relaxation of drug laws in some areas and intensification in other areas (testimony
of Steven Wisotsky)).

92. THE NaTiONAL Task FORCE ON CANNABIS REGULATION: REPORT ON THE
REGULATION AND TAXATION OF CaNNABIS COMMERCE 1982 18-42 (1982). The bill
was introduced by Senator Milton Street in the Pennsylvania Senate as the Penn-
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Fourth, the term sometimes suggests a sophisticated system of
regulation with a variety of regulations and controls. An example
of a bill with a set of regulations and controls was introduced in the
New York Senate in 1988 (and re-introduced in 1989) by Senator
Joseph L. Galiber.?3

Fifth, libertarians use the word “legalization” to indicate a pol-
icy of free-market distribution of drugs. Under a variation on this
type of legalization proposed by Ethan Nadelmann, drugs would be
available to adults by mail-order, to avoid local resales that would
offend local sensibilities.®* A pure libertarian, psychiatrist Thomas
Szasz, M.D., vehemently denounces those who, like myself, argue
for the legalization of drugs, for using the fourth meaning of legali-
zation.®® Szasz argues that almost all of the advocates of legalization
simply argue for a different species of state control of drug distribu-
tion and use. He even characterized me as a “chemical
communist.”%7

Sixth, when used by opponents, the term “legalization” generally
refers to the libertarian, free-market model characterized as the un-
restrained, irresponsible and void-of-conscience distribution of dan-
gerous drugs to those who are vulnerable to being hurt by them.
Dr. Lee Brown, for example, sees legalization as the transformation
of society into an “open-air drug park,” like the needle park that
operated for a year in Zurich.® Advocates of legalization, it is said,

sylvania Marijuana Cultivation Act of 1983. Missouri Representative Elbert Walton
introduced a similar bill, H.B. 1820 in 1990.

93. 8. 8176, introduced on April 18, 1988, would establish a State Controlled
Substances Authority of five members, authorized to regulate the manufacture of
controlled substances, to prohibit the sale of controlled substances in a time of
emergency, and to prescribe licenses. The bill was reintroduced in 1989 as 8. 1918
and in 1995 as S. 4771. See Joseph Galiber, A Bill to Repeal Criminal Drug Laws:
Replacing Prohibition With Regulation, 18 Horstra L. Rev. 831-80 (1990); Nancy
Lord, A Practical Model for Drug Regulation, in DruG PoLicy 1989-1990: A Re-
FORMER’S CATALOGUE 371-99 (Arnold Trebach & Kevin Zeese eds., 1989).

94. See Ethan A. Nadelmann, Thinking Seriously About Alternatives to Drug Prohi-
bition, DAEDALUS, Summer 1992, at 85-132 (discussing possible variations to drug
legalization and their advantages against drug prohibition).

95. See generally Szasz, OUR RIGHT TO DRUGS, supra note 5. Szasz is a most
compelling and original thinker. His book CEREMONIAL CHEMISTRY, supra note 5, is
one of the most illuminating presentations about hidden issues in drug policy.
Other people who advocate the legalization of drugs in a similar fashion as I —
and attacked by Dr. Szasz — include Ethan Nadelmann, Judge Robert Sweet and
Lester Grinspoon, M.D.

96. See Szasz, OUR RIGHT TO DRuGs, supra note 5, at 95-110.

97. Id. at 107.

98. Lee P. Brown, The Dangerous Illusions of Drug Legalization, WasH. TiMmEs,
May 24, 1994, at A19.
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have no plan and cannot answer questions about how they would
legalize drugs other than marijuana.

2.  Medicalization

This term has been adopted by Baltimore Mayor Kurt Schmoke
and United States District Court Judge Robert Sweet, of the South-
ern District of New York, to refer to a policy where drug addicts
would be able to get drugs such as heroin, and maybe cocaine, from
a physician, a clinic or a special drug dispensary.?® Dr. Arnold
Trebach suggests that medicalization would include studying
whether heroin addicts should be able to obtain medical grade her-
oin for maintenance,'°® and whether drug addicts who inject drugs
should be able to get clean needles.’®’ The essential feature of
medicalization is that the drug addict would not be criminally liable
for obtaining the drug from a licensed source. This is very similar
to the system of Dr. John Marks of the Merseyside Regional Health
Authority that serves Liverpool, England.!02

However, major elements of medicalization as advanced for
the United States are typically unclear. Would those who are “ad-
dicted” to barbiturates, amphetamines, Valium® or methaqualone
(Quaaludes®) also be able to get drugs from a non-physician
source? Would the addict be subject to any kind of dose limita-
tions? Could the addict get enough drug to “get high?” What
would be the relationship between the distribution scheme and
drug treatment?

The use of the term medicalization — and the policy it reflects
— is a politically more acceptable way of describing the fourth type
of legalization:'%® the remedy is directed at those who currently
have “drug problems.” Typically, this approach does not address
providing drugs to new initiates, which would remain illegal. In this
sense, it is also like decriminalization, described below. To my

99. Legalization Hearings, supra note 68, at 204 (stating that it would be up to
physicians to determine whether persons requesting drugs were addicts or not (tes-
timony of Kurt L. Schmoke, Mayor of Baltimore})).

100. TreBacH, THE HEROIN SOLUTION, supra note 5, at 292; TREBACH, THE
GreAT DRUG WAR, supra note 55, at 383-84.

101. TreBACH, THE GREAT DRUG WAR, supra note 5, at 384; see also Legalization
Hearings, supra note 68, at 205 (testimony of Kurt Schmoke, Mayor of Baltimore).

102. See, e.g., Legalization Hearings, supra note 68, at 555-62 (outlining method
used by facility to rehabilitate drug addicts (testimony of Russell Newcombe and
Allan Parry concerning the Merryside Harm-Reduction Model)).

103. For a discussion of the fourth type of legalization, see supra note 93 and
accompanying text.
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knowledge, however, no one has drafted a model medicalization
bill.

3. Harm Reduction

This term means that a drug regulatory approach’s goal should
be to minimize the harms to which U.S. drug policy currently con-
tributes, such as continuing pain, spread of the AIDS virus, and
other conditions. The term is widely used in the Netherlands and
the United Kingdom, and is the subject of international confer-
ences. In application, this approach would include medical system
distribution of drugs, similar to medicalization, and the exchange
of clean needles. This approach, although less often, would also
include the distribution of marijuana for medical purposes. The
prime value of this approach is in public health protection, not pro-
tection of civil liberties, establishment of public order, or crime
control. Its model is the distribution of condoms and safer sex edu-
cation for prevention of the spread of sexually transmitted diseases,
or the installation of seat belts in automobiles.

4. Decriminalization

This term was used in the recommendation regarding mari-
juana made by the National Commission on Marijuana and Drug
Abuse (known as the Shafer Commission, appointed by President
Nixon) in its first report.!®* In that context, decriminalization
meant: “Possession of marihuana for personal use would no longer
be an offense, but marihuana possessed in public would remain
contraband subject to summary seizure and forfeiture. Casual dis-
tribution of small amounts of marihuana for no renumeration, or
insignificant renumeration not involving profit would no longer be
an offense.”1%5 The Shafer Commission thought decriminalization
would benefit the Unites States by:

* symbolizing a continued societal discouragement of use;

e facilitating the deemphasis of marihuana essential to an-
swering dispassionately so many of the unanswered
questions;

® permitting a simultaneous medical, educational, reli-
gious and parental effort to concentrate on reducing ir-
responsible use, and remedying its consequences;

104. NATIONAL COMMISSION ON MARIJUANA AND DRUG ABUSE, MARJUANA: A
SIGNAL OF MISUNDERSTANDING 150-52 (1972).
105. Id. at 152.
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* removing the criminal stigma and the threat of incarcer-
ation from a widespread behavior (possession for per-
sonal use) which does not warrant such treatment;

¢ relieving the law enforcement community of the respon-
sibility for enforcing a law of questionable utility and dif-
ficult enforcement, thereby allowing concentration on
drug trafficking and other more serious crimes;

* relieving the judicial calendar of a large volume of mari-
huana possession cases which delay the processing of
more serious cases; and

* maximizing the flexibility of future public responses as
new information comes to light.106

In the mid-1970s, the National Organization for the Reform of
Marijuana Laws (NORML) also advanced decriminalization.
NORML argued that the United States should not subject mari-
juana users to the indignity, expense, stigma and numerous other
consequences of being arrested for a misdemeanor or felony. In-
stead, the United States should eliminate arrests, arrest records and
imprisonment of those who possessed small amounts (personal use
quantities) of marijuana. The group argued that marijuana use is
not a serious offense.!97

Under the decriminalization laws of eleven states, a person
found by the police to be in possession of less than one ounce of
marijuana (50 or 100 grams in some states) typically is issued a cita-
tion and faces a maximum penalty of a fine, ranging from $100 to
$500.198 However, these state laws did not legalize cultivation, sale
or importation of marijuana, which remained felonies. There is no
evidence that marijuana use increased in “decrim” states, or that
marijuana use decreased more slowly than in non-decriminalization
states.109

106. Id. at 150.

107. See, e.g., RicHARD J. BONNIE, MARJUANA USE AND CRIMINAL SANCTIONS:
Essays ON THE THEORY AND PRACTICE OF DECRIMINALIZATION 43-59 (1980).

108. Id. at 49. Decriminalization laws were adopted by Alaska, California, Col-
orado, Maine, Minnesota, Mississippi, Nebraska, New York, North Carolina, Ohio
and Oregon, between 1971 and 1979. See Araska StaT. § 17.12.010 (repealed
1982); CaL. HEALTH AND SAFETY CODE § 11357 (West 1991); CoLo. REv. STAT. § 12-
22-412 (repealed 1981); ME. Rev. STAT. ANN. tit. 22, § 2383 (West 1964); MinN.
STAT. ANN. § 152.15 (West 1989) (repealed 1989); Miss. Cope ANN. §§ 41-29-139,
41-29-149 (1972 & Supp. 1995); NEB. Rev. STAT. § 28-416(9) (Supp. 1992); N.Y.
PENAL Law § 221.05 (McKinney 1989); N.C. GEN. STAT. § 90-95 (1994); Oni10 Rev.
CobpE ANN. § 2925.03 (Supp. 1994); Or. Rev. STaT. § 167.202 (1971) (repealed
1977).

109. D. Maloff, A Review of the Effects of the Decriminalization of Marijuana, 10
CoNTEMPORARY DRUG PrOBLEMS 307, 308 (1981) (reporting that decriminalization
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The principal drawback of decriminalization is that it protects
the demand side of a criminal market, leaving the supply side in
criminal hands. One scholarly analyst, concluded that: decriminal-
ization is likely to prove to be the worst of all possible policies when
it comes to the drug-dealing aspect of the marijuana problem. Ad-
ding more demand to a multibillion-dollar illicit industry will have
disadvantages: more untaxed income, more economic activity
outside legal control, and probably more corruption and
violence.110

Today, the narrow meaning of the term decriminalization
given by the Shafer Commission is not typically used. As one writer
pointed out, “decriminalization is in some ways a compromise be-
tween maintaining prohibition and full legalization.”!!! Thus, the
word is sometimes used as a synonym for a heavily regulated form
of legalization or medicalization. Under this type of policy, the
drug user is not subject to criminal sanction for his or her use.
Although eleven states passed marijuana decriminalization laws be-
tween 1973 and 1979, no bills to decriminalize at the federal level
have been introduced since the 96th Congress in 1979-1980.112

5. Prohibition

This term accurately describes the status quo. Individuals are
prohibited from using drugs, even in the privacy of their own
homes. They are prohibited from growing drug plants such as ma-
rijuana, poppies or coca for their own use, even if there is no affect
upon interstate or foreign commerce. Physicians are prohibited
from prescribing marijuana or heroin for any medical purpose to
sick or dying persons who might benefit from those drugs. Sick
persons are prohibited from using drugs like marijuana to maintain
their vision or to control their pain or spasticity, even when they
find that marijuana is the only drug that is effective with minimal or

of marijuana in Oregon did not lead to a substantial increase in use); id. at 320-21

(revealing study of 11 states that have decriminalized or substantially reduced pen-

alties for marijuana use found, at most, only a minimal effect on consumption).
110. Mark KLEIMAN, AGAINST ExXcEss 269 (1992).

111. Id.; see also Legalization Hearings, supra note 68, at 180-211 (recording tes-
timony of Kurt Schmoke, Mayor of Baltimore, concerning his 1988 “decriminaliza-
tion” proposal).

112. SeeS. 1722, 96th Cong., 1st Sess. (1979); H.R. 6915, 96th Cong., 2d Sess.
(1980). The House subcommittee on criminal justice recommended reduced pen-
alties for the possession of small quantities of marijuana. H.R. Rep. No. 1396, 96th
Cong., 2d Sess., at 386 n.2 (1980). However, the full House Judiciary Committee
acted to restore the current law penalty despite this recommendation. Id.
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acceptable side effects.!!3

Current law in the United States is erroneously designated as a
policy of “controlled substances.” The traffic and use of most of the
drugs listed in the act is, in reality, out of control. Even though the
overwhelming bulk of regulated drugs are distributed and con-
sumed in an orderly manner, it is hardly accurate to describe the
status quo regarding schedule I and many schedule II drugs as
“drug control.”

The term “prohibition” brings to mind the problems and his-
torical lessons of alcohol prohibition: the growth of organized
crime, widespread corruption, violence, disrespect for the law, lost
tax revenue, jeopardized civil liberties and rapid growth of law en-
forcement enterprises. These problems are also a part of today’s
drug prohibition status quo. Ironically, however, alcohol prohibi-
tion at the federal level was very similar to the decriminalization
policy recommended by the Shafer Commission — personal use
was not subject to federal prosecution.

D. Current Drug Enforcement Paradigm

A crime is committed. An investigation is commenced. Wit-
nesses are interviewed and evidence is collected. A suspect is identi-
fied and charged. A trial is conducted. In most instances, a
conviction is obtained. A sentence is imposed. Justice is done. For
centuries, it is these steps that constituted the processes of the crim-
inal justice system.

After a great deal of drug enforcement, however, the United
States has streamlined this process. Now, a suspect is identified
first.114 Next, an investigation is commenced and evidence is gath-
ered. And, then, at the appropriate moment, the crime is finally
committed.!!> After the commission of the crime, the suspect may
be apprehended, charged, almost certainly convicted and definitely
sentenced.

When the government investigates important drug cases, it typ-

113. See LESTER GRINSPOON AND JAMES B. BAKALAR, MARIHUANA, THE FORBID-
DEN MEDICINE 24 (1993) (describing research into medical conditions for which
marijuana has value).

114. See Chapman, Does the Punishment Fit the Crime?, supra note 1, at A1l. Mr.
Chapman details the arrest and conviction of Keith Edwards, “a 19-year-old, small-
time New York City drug dealer.” Id. First, law enforcement agents set up a trap.
Id. Then, Mr. Edwards committed his crime and was arrested. Id. He was then
sentenced to 10 years of prison under a mandatory minimum law. Id.

115. Id.
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